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Abstract:Therearethreetypesoflawenforcementsystems:enforcement-
centralizedsystems,enforcement-decentralizedsystems,andsystemsthatcom-
binethecentralizedanddecentralizedenforcementsystems.Theestablishment
ofanenforcementsystemfortheSpecialLawoftheBohaiSeashouldbebased
onthenaturalcharacteristicsoftheBohaiSea,theobjectiverealityofenviron-
mentalproblems,aswelasexperiencesandlessonsdrawnfrompastenviron-
mentalgovernanceoftheBohaiSea.AstheenforcementauthoritiesofSpecial
Law,theIntegratedManagementCommitteeofBohaiSeaistheprimarydeci-
sion-makingbody;meanwhiletheIntegratedManagementExecutiveCommit-
teecarriesoutthedutiesofapermanentenforcementbody;theJointCouncilof
theRiverBasinprovidesadviceduringthedecision-makingprocess.Eachor-
ganplaysitsownimportantroleinprotectingtheenvironment,resourcesand
ecologyoftheBohaiSea.
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Thelifeoflawisinenforcement.Onlythrougheffectivelawenforcement
cantheobjectiveofalawberealized.TheenforcementoftheSpecialLawof
theBohaiSeanotonlyreliesonascientificaly-soundframeworkwithinthe
SpecialLawitselfandthegeneralrecognitionoftheLawbythepublic,butalso
cannotdowithoutagoodenforcementsystem.Onlylawenforcementbyaspe-
cialandhighlyauthoritativeagencyordepartmentcaninfluencepeople’sthink-
ingandpreventunwantedbehaviors,thusachievingtheregulatorypurposeof
thelaw.Therefore,howtoscientificalyandreasonablyestablishtheenforce-
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mentsystemoftheSpecialLawoftheBohaiSeaisofgreatsignificancetothe
effectiveenforcementofsaidlawandanimportantguaranteeforrealizingthe
legislativepurposeoftheSpecialLaw.
Ⅰ.BasicModesofLawEnforcementSystems
Generalytherearethreetypesoflawenforcementsystems:enforcement-
centralizedsystems,enforcement-decentralizedsystems,andthosethatcombine
centralizedanddecentralizedcharacteristics.
Theterm“enforcement-centralizedsystem”referstoaone-tieredenforce-
mentauthoritywithspecificareacoverageandindependentoperationscenter-
ingonspecificadministrativeaffairs.Enforcementpoweriscentralized,andin
likemanner,suchanauthorityimplementsacomprehensiveenforcementsys-
tem withcentralizedmanagement.Thedistinguishingcharacteristicofthis
systemisitscentralizedenforcementmodeandoneunitaryauthoritycovering
alaffairs.Theadvantageofthisenforcementsystemliesinitsabilitytocon-
ductoveralplanningandcoordinatedmanagementoverspecificaffairsinview
oftheoveralsituation,soastoimprovedecision-makingandenforcementeffi-
ciency.
Theenforcement-decentralizedsystemreferstoanenforcementsystem
basedontheneedsofdepartmentaldivisionandspecializedmanagementofspe-
cificaffairs.Enforcementpowersaredecentralizedthroughtheassignmentof
variousaffairstodifferentlevelsanddifferentdepartmentsformanagement.In
practice,decentralizedenforcementoccursintwoways:firstly,decentralization
oflevels,thatis,theenforcementpowerisexecutedrespectivelybycorrespond-
ingmanagementauthoritiesofdifferentauthoritylevels.Currently,thefar
majorityoflegislationinChinaspeakstosuchanenforcementsystem.Second-
ly,decentralizationofdepartments,orinotherwords,theenforcementpoweris
executedbydifferentdepartments,eachofwhichformsitsownindependent
lawenforcementsystem.TheenforcementsystemestablishedbytheMarine
EnvironmentProtectionLawandtheWaterPolutionPreventionLawmaybe
citedasoneexampleofthisprocessinaction.AsChinahasavastterritoryand
conditionsvaryfromplacetoplace,establishinglocalizedlawenforcementa-
genciesandalocatinglawenforcementpowerinsuchamannermeetsthena-
tionalconditionsandpresentrealityofChina.Thismethodalsoalowsforthe
concertedmobilizationacrossnumerousdepartmentsandregions,producing
ratherbroad-basedparticipationinthemanagementofacertainaffair.Howev-
052
er,forsomeisolatedissues,suchaswaterpolutioncontrolwithinariverbasin
orregion,duetothespecialnatureandcomplexityofthepolutionproblemit-
self,itisoftendifficulttoachieveidealpreventionandcontroliflawenforce-
mentisexecutedbydifferentdepartmentsordifferentlevelsofthesamede-
partment.
Thecombinedcentralized/decentralizedenforcementsystemincorporates
alocationofenforcementpowerfeaturesfromboththeenforcement-centralized
andenforcement-decentralizedsystems.Oneexampleofthistypeofsystem
hasarisenoutofChina’seffortstoprotectandmanageitswaterresourcesand
marinehabitats.Intermsofwaterresourcedevelopment,utilizationandpro-
tection,theenforcement-centralizedsystemcharacterizedbywatershedman-
agementisimplemented;intermsofwaterpolutionpreventionandcontroland
protectionofthemarineenvironment,itisthedecentralizedenforcementsys-
temthatprevails.Thismanagementmethod,comparedwiththepuredecen-
tralizedenforcementsystem,hasitsadvantageinthatitmanageswaterre-
sourcesofwholeriverbasinsasbasicunits.However,theintrinsicinterrela-
tionbetweenwaterresourcesandthemarineenvironmentisineffectignored;
thetwoareartificialyseparatedand,consequently,managedandprotectedby
differentdepartments.Inthiswayintegratedprotectionandmanagementof
waterresourcesandthemarineenvironmentcannotberealized.
Ⅱ.FactorstobeConsideredinEstablishingtheExecution
SystemfortheSpecialLawofBohaiSea
  TheestablishmentoftheenforcementsystemoftheSpecialLawofthe
BohaiSeashouldnotbebasedontheprevailingbureaucrat-expansionisttend-
encyoftheexistingenforcementauthoritynoronthepersonalpreferenceof
theresearcher,butshouldbebasedonthelegislativepurposeoftheSpecial
LawoftheBohaiSea,thenaturalandgeographiccircumstancesoftheBohai
Searegion,theobjectiverealityoftheecologicalandenvironmentalproblems
facingtheBohaiSearegion,andshoulddrawontheaccumulationofpastexpe-
rienceandlessonsofenvironmentalgovernanceintheBohaiSea.Specificaly,
theestablishmentoftheenforcementsystemoftheSpecialLawoftheBohai
Seashouldfocusonthefolowingfactors:
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A.TheLegislativePurposeofSpecialLawoftheBohaiSea
Itisnotthatnolawexistsforenvironmentalpolutionpreventionandcon-
trol,sustainableutilizationofresources,andecologicalprotectionintheBohai
Sea:ChinahasalreadypassedlawsapplicabletoBohaiSea.Accordingtosta-
tistics,thereareatleast75piecesoflegislationinvolvingenvironmentalre-
sourcesandecologicalprotectionoftheBohaiSea,includingtheMarineEnvi-
ronmentLaw.Providedthatmuchlegislationisalreadyavailable,whyshould
aseparatelawbeformulatedspecialyfortheBohaiSea? Animportantreason
isthattheexistinglegislationcannoteffectivelycopewiththeincreasinglyur-
gentenvironmentalpolutionandecologicaldestructionwithintheBohaiSea.
Thatistosay,theexistinglawsandregulatorysystemareseriouslyil-suited
toaddressingthecrisisfacingtheBohaiSea.Thisweaknessarisesfromvari-
ouscauses:first,existinglegislationismainlybasedondepartmentaloradmin-
istrativeregions,andtheBohaiSeamanagementsystemisnoexception.Such
afragmentedmanagementsystemunderminestheimplementationofaninte-
gratedmanagementapproachovertheecologicalsystemoftheBohaiSea.The
SpecialLawoftheBohaiSeadefinestheBohaiSeaasauniquegeographicalre-
gion,forwhichaseparatelawshalbeformulated,treatingBohaiSeaasanin-
tegratedecologicalentity.TheSpecialLawaimsbothtoovercomethe“Trage-
dyoftheCommons”and“theHitchhikingEffect”thatcurrentlybeleaguerthe
Bohaienvironmentalmanagementsystemandtoresolveinconsistenciesbe-
tweendifferentregionsanddepartmentsconcerningenvironmentalprotection
policyandobjectivesintheBohaiSea.Thesemeasureswilaidinrealizingin-
tegratedmanagementovertheenvironmentoftheentireBohaiSearegion.
B.TheOverallNaturalAttributesoftheBohaiSeaArea
Intermsofgeographicalenvironment,astheonlysemi-enclosedseaonthe
westbankofthePacificOceanandthecontinentalmarginofChina,theBohai
Seais,relativelyspeaking,isolatedfromotherseaareas.Itfeaturesrelative
completenessintermsofenvironmentandecology,constitutinganindependent
environmentalunit,ormacro-ecosystem.Accordingtoonecommentator,“En-
vironmentalintegritydeterminestheintegrityofenvironmentalaffairs,wheth-
erthiskindofaffairistoprotecttheenvironmentortomanagetheenviron-
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ment…almustbecompletedbyacentralizedinstitution.”①However,dueto
historical,economic,culturalormilitarycauses,anationtendstodividegeo-
graphicalregionsintodifferentadministrativejurisdictions,whichoftendonot
perfectlycorrespondtothenaturalydevelopedenvironmentalareas.Forex-
ample,theadministrativejurisdictionsattachedtothespecificenvironmental
areaoftheBohaiSeanotonlyincludeprovincessuchasLiaoning,Hebei,Tian-
jinandShandong,butalsoprovinceslocatedinthreedistinctmajorriverba-
sins,theLiaohe,HaiheandYelowRiverbasins,whichhasledtothesituation
thatlawenforcementandaffairmanagementoftheBohaiSeaAreaareconduc-
tedbyprovincial,municipalandregionalauthoritiesinadecentralizedmanner.
However,“thenaturalattributesoftheenvironmentdeterminethatthesignifi-
canceofartificialadministrativejurisdictionintermsofenvironmentalprotec-
tionisnotveryimportant.Therelationshipbetweenmanandnaturereflected
byenvironmentalproblemsrequiresustobreaktheboundsofadministrative
divisionandtotakecertainriverbasins,seaareasorotherenvironmentalareas
developednaturalyasanenvironmentalunit,whichisatthesametimeapro-
tectionunit.”② Thetrans-basinandtrans-administrative-regionattributesof
theBohaiSearequirethatinselectinganenforcementsystemfortheSpecial
LawoftheBohaiSea,weestablishacentralized,highlyauthoritative,trans-de-
partmental,trans-administrativeandtrans-basinenforcementinstitution.Only
inthiswaycanthehurdleoflocalprotectionismbeovercomeandholistic,com-
prehensiveprotectionoftheBohaiSeaarea’secologicalenvironmentbereal-
ized.
C.TheObjectiveRealityoftheEcologicalandEnvironmental
ProblemsoftheBohaiSeaArea
  Inrecentyears,theBohaiSeacoastalareahasbeenahotspotforeconomic
developmentinChina,andtherapidindustrialdevelopmentofurbanizationa-
longthecoastalareahasexertedhugepressureonthemarineenvironmentof
theBohaiSea.Theenvironmentalpolutionofthenear-shoreseaareaisvery
seriousandtheconflictbetweenmarineresourcedevelopmentandenvironmen-
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talprotectionhasbeenincreasinglysalient.Accordingtothedataofthe“2009
BohaiSeaMarineEnvironmentBuletin”,thetotalmarineareaoftheBohaiSea
thatsustainedseriouspolutionin2009wasreducedfromthatoftheprevious
year,butnear-shoreseaareapolutionremainedheavy.Inparticular,theland-
basedpolutantemissionsfromriparianindustriescontinuetofarexceedthe
stipulatedstandards.In2009,75%ofthemonitoredpolutant-dischargeout-
letsalongthecoastoftheBohaiSeaexceededstipulatedemissionstandards.
Theoffendingpolutantsweremainlysuspendedsolids,BOD5,totalphosphor-
usandCODCr.Inthevicinityofpolutant-dischargeoutletsunderintensive
monitoring,thewaterqualityofsome73%ofthesurroundingseaareadidnot
meettherequirementsofmarinefunctionalarea,androughly40% wasclassi-
fiedasbelowClassIVseawaterquality(ClassIVqualityissuitableformarine
portwatersandmarinedevelopmentoperationzone).Themainpolutantsen-
teringtheBohaiSeafromriversasmonitoredin2009wereCODCr,oils,am-
monianitrogen,phosphatesaltandheavymetalsetc.,totaling940thousand
tons.
Fromsuchdata,wecanseethatland-basedpolutionisamajorcauseof
environmentalpolutionintheBohaiSea.Thesourcesofterrestrialpolutants
oftheBohaiSeafalintotwocategoriesaccordingtolocation:firstly,polutant
dischargefrom13citiesalongthecoastoftheBohaiSea;secondly,polutant
dischargefromtheupstreamcitiesoftheBohaiSeacoastalarea.Thelatter,
moreinlandsourcesdischargepolutantsintotheBohaiSeaviathreemajorwa-
tersystems:theLiaohe,HaiheandYelowRivers.Thisbeingthecase,itisob-
viousthattomitigatepolutionintheBohaiSeaAreaonemustovercomethe
local,passive,reactionarytraditionalenvironmentalgovernance modelthat
tendstotreatonlysymptomsbutnevergetstotherootoftheproblem.Ef-
fortstoimproveenvironmentalprotectionintheBohaiSeashouldnotbelimit-
edinscopetotheBohaiSeaonly,ortotheBohaiSeaitselfaswelasitssur-
roundingprovinces,yetpaynoheedtoupstreamprovincesandcitiesthatmay
actualyexertdirectimpactontheenvironment,resourcesandecologyofthe
BohaiSea.Justasascholarhasobserved:“Theland-basedpolutantsentering
aseaareafromrivermouthsinvolvethewholeriverbasin,whichhasresulted
inaverycomplicatednaturalbasinwaterenvironmentsystem….Tocontrol
theamountofpolutantsenteringasea,wemustconductcomprehensiveman-
agementoverbasin-widepolutantsourcesandmustestablishanintegrated
managementsystemforbasin-widewaterenvironmentofriversflowinginto
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seasinChina.”①Therefore,wemusttaketheenvironmentandecologyofthe
BohaiSeaAreaasawhole,andestablishatrans-departmental,trans-adminis-
trative-region,andtrans-riverbasinenforcementsystemfortheBohaiSpecial
Law,inordertoachievesatisfactoryresultsintheecologicalandenvironmental
managementoftheBohaiSea.
D.ThePredicamentofTraditionalBohaiEnvironmental
GovernanceandHowtoOvercomeIt
  Asmentionedabove,asacompletenaturalgeographicalunitandunique
culturalgeographicalunit,theBohaiSeaAreahasdevelopedanorganicandu-
nifiedwholenessfromtheinteractionandbalancebetweenfactorsofresources,
environmentandecology.Suchintegrityrequirestrans-departmentaland
trans-administrative-areaintegratedmanagementovertheBohaiSea.Thecur-
rentBohaimanagementsystemcannoteffectivelyaddresstheregionalandriv-
erbasinproblems.Firstly,inthecurrentregimeofresourceandenvironmental
managementintheBohaiSea,acomplexarrayofdepartmentsexerciseauthori-
ty:theseparateorgansforindustrymanagement,sea-relateddepartmentssuch
asenvironmentalprotection,marinemanagement,transportation,thosethat
dealwithagricultureandlandresources,andevenmilitarybranchesarealun-
affiliatedwitheachotherandactindependentlyinpractice.Moreover,they
tendtoindependentlyinterpretandenforcelawsthatbearonBohaiSeaman-
agement,lackingcentralizedcoordinationandoveralcooperation,makingital
butimpossibletoimplementacomprehensivemanagementschemeintheBohai
Sea.Secondly,thegovernmentorganizationsofvariouslocalitieswithinthe
BohaiSeaarea,coastallandareasandriverbasinsimplementdecentralizedlaw
enforcementovertheoveralaffairsoftheBohaiSeaaccordingtotheirrespec-
tivefunctions.Theyoftengovernseaareaandlandareaseparatelyandalso
manageenvironmental,resourceandecologicalaffairsseparately.Asaresult,
someusefulinfrastructuresarerepeatedlyconstructed,basicdataandrelevant
standardscannotbeeffectivelyconnected,andcoordinationislackingamong
regulationsandlaws.
ThespeciallegislationfortheBohaiSeaisdesignedtobreaktheboundary
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betweenlandandsea,theboundariesbetweenriverbasins,andtheboundaries
betweenadministrativeareasandthedivisionoffunctionsamongdifferentde-
partments.Inthiswaytrans-departmentalandtrans-administrative-areacom-
prehensivemanagementmayberealizedandahigh-levelorgancapableofdeci-
sion-makingandadministrativeorganizationestablishedovertheBohaiareato
manageeconomicdevelopmentandenvironmentalprotectionactivitiesinacen-
tralizedandcoordinatedmanner.Thiswouldbemostreadilyachievedthrough
folowingtheprincipleof“determiningthelandaccordingtothesea,coordina-
teddevelopmentofriversandseasandintegratingseaandland”accordingtoa
proposaltotheNPC,and,proceedingbasedonBohai’secologicalcharacteris-
tics,breakingawayfromthepastproject-orientedfragmented management
modelunderwhichasingledepartmentdealswithasingleissue,mainlyrelying
onadministrativemeasures.①JustasPanYue,viceministerofEnvironmental
Protection,haspointedout,“Withoutatrans-regionalandtrans-departmental
basinmanagementmechanism,itwilbeimpossibleforustoenforceeffective
waterpolutionpreventionandtreatmentmeasures…Thisisanimperative
matterforsolvingthecurrentwaterpolutioncrisis.”②InmanagingtheBohai
Seaarea,itisnecessarytoestablishacentralized,authoritative,trans-depart-
mental,trans-administrative-areaandtrans-basinsystemfortheenforcement
oftheBohaiSpecialLaw.Onlywhenthishasbeenachievedcanweeffectively
overcomethedisadvantagesinherentintraditionalenvironmentalgovernancein
theBohaiSea.
E.AllocationandRealizationofPower,Responsibilities
andInterestsinManagementoftheBohaiArea
  ThecurrentsystemofresourceandenvironmentmanagementintheBohai
Seaessentialycombinesfeaturesofdepartmentalmanagementandadministra-
tiveareamanagement,leadingtothesegmentationofdepartmentsandareas.
Thiscausesalackofcoordinationandcanalsogiverisetouncertaintyover
whereauthoritylies,orevenresultintheshirkingofresponsibilitiesconcern-
ingissuesofenvironment,resourcesandecologicalprotection.Theproblem
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liesinthedisunityofpower,responsibilitiesandinterestsofadministrativeau-
thoritiesinthemanagementofBohaiSeaaffairs.Asaresultofsuchdisunity,
environmentalmanagementauthoritiesunderthecurrentadministrativearea
divisioninChinaarenotresponsiblefortheenvironmentofdifferentadminis-
trativejurisdictionsandarenotauthorizedtotakeactioninareasoutsidetheir
ownjurisdiction.Theseauthorities’rolesandresponsibilitiesaredefinedby
lawsortheupperechelonsofthecentralgovernment,andtheirfunctionsdo
notincludemanagingtheenvironmentbeyondtheirjurisdiction,thereforethese
authoritiesdonothavethequalificationstoassumeresponsibilityforenviron-
mentalqualitybeyondtheirjurisdiction.Theirpowerislimitedtotheadminis-
trativeareasundertheirjurisdiction,yettheenvironmentsurpassesman-made
jurisdictionaldelimitations.Ifsuchauthoritiesarealsorequiredtoberesponsi-
bleforsuchenvironment(beyondtheirjurisdiction),powerandresponsibilities
arenotconcertedfortheseauthorities.Therefore,underthecurrentmanage-
mentsystem,nooneauthorityordepartmenttakesresponsiblefortheenviron-
mentalpolutionordestructionofresourcesandecologyintheBohaiSeaarea;
neithercouldtheylegitimatelyassumeresponsibilityiftheytried,duetothe
natureofcurrentlawsandregulations.Asaresult,theeffectivenessofBohai
Seagovernanceissubstantialymarginalized.Itwouldbebesttoestablishen-
forcementauthoritiesfortheBohaiSpecialLawthatarenotonlyresponsible
fortheresources,environmentalandecologicalaffairsofthecoastalBohaiSea,
butalsofortheoveralresource,environmentandecologyoftheGreaterBohai
Seaarea.Theenforcementauthorities’jurisdictionshouldcorrespondtothe
wholeenvironmentalunitoftheBohaiSeaarea.Inthiswaytheycanplanand
manageenvironmental,resourceandecologicalprotectionaffairswithinthear-
eaandatthesametimebearresponsibilityfortheresultsoftheirpolicies.
Suchaunityofpowerandresponsibilitywouldbeintegraltotherealizationof
effectivegovernanceoftheBohaiSeaarea.
Ⅲ.SetupoftheEnforcementSystemofthe
BohaiSpecialLaw
  ToachieveacomprehensivesystemofgovernanceintheBohairegion,
thereisnorealchoicebuttoestablishatrans-departmental,trans-administra-
tive-area.Furthermore,thisareashouldbesubjecttoatrans-basinenforce-
mentsystembasedontherealitiesoftheecologicalandenvironmentalsitua-
tioninandaroundtheBohaiSea.However,howtosetuptheenforcementau-
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thorities,themostessentialelementintheenforcementsystem,iswhatwe
mustreflecton.SettingupanIntegratedManagementExecutiveCommittee
thatoverseesvariousadministrativeareaswithintheBohaiareaandexercises
managementandenvironmentalprotectionpowersoverthemacro-affairsofthe
greaterBohaiSeaareawouldbeareasonableandfeasiblechoiceforestablis-
hinganenforcementauthorityinaccordancewiththeBohaiSpecialLaw.Itis
reasonable,becausethemanagementoftheBohaiSeaareainvolvesbothna-
tionalandlocalinterests,touchesonthedivisionofcentralandlocalauthority,
andalsoimpactstheimmediateinterestsofthepeopleinhabitingthevarious
administrativeareaswithinthebasins.Onlywhenthevariousstakeholdersare
incorporatedintothedecision-makingprocesscanrelevantpolicydecisionsbe
easilyacceptedandgeneralyenforcedbythepartiesconcerned.Itisfeasible,
becausewiththeestablishmentofacentralcommittee,itwouldnotbenecessa-
rytosetupyetanotherauthorityordepartmentbeyondthecurrentadminis-
trativesystem,consistentwiththespiritofthereformofthenationalgovern-
mentsystem(aimingatdownsizingdepartmentsandpersonnel);atthesame
time,problemsanddisadvantagesinthecurrentfragmentedsystemofbasin
managementinChinacanbebetteravoided.
TheIntegratedManagementCommitteeofBohaiSea,thedecision-making
centerfortheenvironmentalandresourcemanagementoftheentireBohaiSea
area,wouldembodythelegislativepurposeoftheBohaiSpecialLaw.Itwould
enjoycentralizeddecision-making,managementandsupervisorypowersover
theresources,environmentandecologicalprotectionoftheentireBohaiSeaar-
eaandberesponsiblefortheeffectivenessofitspoliciespertainingtotheman-
agementaffairsoftheentireBohaiSea.TheactivitiesoftheIntegratedMan-
agementCommitteeofBohaiSeawouldconformwiththefolowingprinciples:
(1)Politicaldemocracy:thecommitteeconsistsofapresident,vicepresi-
dentandseveralcommitteemembers.Themembersofthecommitteeenjoye-
qualstatus;alhavetherighttosharetheiropinions.Inmakingdecisionsthe
majorityruleisfolowed.Otherfeaturesofthiscommitteeincludeconsultation
onthebasisofequalityandmakingjointdecisions.Themembers’rightsto
participateandrighttoknowarefulysafeguarded.
(2)Unifiedadministration:thecommitteeconsistsofmajorleadersofva-
riousadministrativeareasoftheBohaiSea.Imbuedwithboththehighestau-
thorityandfulaccountability,theresolutionsofthecommitteearebothinflu-
entialandauthoritative.
(3)Legalauthorization:thecommitteewassetupaccordingtotheprovi-
852
sionsoftheBohaiSpecialLaw,andtheextentofitsauthorityisspecifiedby
theSpecialLaw.Itsresolutionsanddecisionsarelegalybindingovertheen-
tireBohaiAreaandmustbeexecutedaccordingtolaw.Thebasicfunctionsof
theIntegratedManagementExecutiveCommitteepertaintomanagementand
decision-makingovertheaffairsoftheBohaiSeaarea,includingthepreparation
ofpolicies,lawsandregulationsontheenvironment,resourcesandecological
protection;prioritizationofgovernanceobjectives;breakdownoftarget-tasks,
selectionofimplementationmeasuresandmethods;supervisionandcheckof
responsibilityfulfilmentoftarget-tasks;andfulfilmentoftheenvironmentac-
countabilitysystem.
TheIntegratedManagementExecutiveCommitteewouldseetotheday-
to-dayoperationsoftheIntegratedManagementCommittee(IMC)oftheBo-
haiSea.ItwouldbeaccountableandreportitsprogresstotheIMC.TheEx-
ecutiveCommitteewouldconsistofthemainleadersofvariousdepartments
suchasenvironmentalprotection,marineaffairs,agriculture,transportation,
nationallandresourceandwaterconservancylocatedinvariousadministrative
areasoftheBohaiSea.TheExecutiveCommitteewouldexerciseauthorityon
behalfoftheIMCwhileitisoutofsession.Itwouldberesponsibleforsuper-
visingandguaranteeingtheimplementationoftheresolutionsanddecisionsof
theCommittee,andregularlyprepareitsownpoliciesandindependentlymake
decisionswithinthescopeofauthorizationconferredbytheCommittee.
TheJointCouncilofRiverBasinswouldbetheconsultativeanddelibera-
tiveorganoftheIntegratedManagementCommitteeoftheBohaiSea,consis-
tingofrepresentativeselectedbyvariousstakeholderswithintheriverbasins
ofthewholeBohaiSeaarea(includingtheLiaohe,HaiheandYelowRiverba-
sins),withthegeographicalrangeofeachriverbasinasthebasicunit.The
mainfunctionsoftheJointCouncilofRiverBasinwouldbecommunication,ex-
change,consultationandcoordinationoftheissuesrelevanttotheenviron-
ment,resourcesandecologicalprotectionoftheentireBohaiSeaareawithin
thelimitsoftheBohairiverbasins.TheprimaryfunctionsoftheJointCouncil
ofRiverBasininthegovernanceoftheBohaiSeaareawouldbemanifestedin
twoways:firstly,theJointCouncilwouldprovidedecision-makingconsultation
forresolutionsanddecisionsmadebytheIntegratedManagementCommittee
oftheBohaiSeaanditsExecutiveCommittee,andgivevariousstakeholdersin
theriverbasinampleopportunitytoparticipateindecisionmakingandexpress
theirinterests.Thiswaythedecisionsofthecommitteeswouldbemorecon-
sistentwithandbetterreflecttheinterestsandrequirementsofvariousparties
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withintheBohaiareaandalsomanagetostrikeabalancebetweenpotentialy
conflictinginterests.Secondly,theCouncilwouldcoordinatetheimplementa-
tionoftheresolutionsanddecisionsoftheIMCanditsExecutiveCommittee,
ensuringtheirsatisfactoryimplementation.
Ⅳ.TheRelationshipBetweenandCoordinationofthe
BohaiSpecialLawEnforcementSystemandthe
CurrentBohaiManagementSystem
  TheestablishmentoftheIntegratedManagementCommitteeoftheBohai
Seawouldinevitablybringthefolowingproblems:forstarters,howwilthe
relationshipbebetweentheenforcementsystemoftheBohaiSpecialLawand
theenforcementsystemsestablishedbytherelevantcurrentlawsontheman-
agementoftheBohaiSea? Wiltherebeapowerconflictbetweenthetwoin
managingaffairsoftheBohaiSea?Ifconflictsdoarise,howshouldtheybere-
solved? ThesetupofenforcementauthoritiesinaccordancewiththeBohaiSpe-
cialLawwilcenterontheIMCoftheBohaiSea.Thisdoesnotconstituteare-
placementofthecurrentBohaimanagementsystem,norwilitbeasimplead-
hesiontoandreplicationofthecurrentBohaimanagementsystem,butrathera
kindofreasonablestepforwardthatappropriatelytranscendsanddiscardsex-
traneousfeaturesofthecurrentBohaimanagementsystem.
Takingsucha“stepforward”wouldstilalowforretainingcertainadvan-
tagesofthecurrentBohaimanagementsystem.Someofitsstrongpoints
wouldincludeasolidcapacityforindustrialandfunctionalmanagementanda
highdegreeofspecialization.Industryandfunctionalmanagementdepart-
ments,havingoverseenlong-termmarinemanagementpractices,haveaccumu-
latedarichrepositoryofexperienceinmarinemanagementandtheyservea
valuablefunction.ThecomprehensivemanagementofBohaiSeaaffairsbythe
IMCwilproceedsmoothlyonlyifittakesfulaccountofthesedepartments’
significantlawenforcementexpertiseandreceivestheirfulsupport,coopera-
tionandcoordination.“Coordination”meansinter-departmentalcoordination
inthecourseofdecisionmaking.Suchcoordinationwouldbemostcrucialin
areassuchaspolutionpreventionandtreatment;sustainableutilizationofre-
sources;ecologicalprotection;maintenanceofthenaturalmarinetopography;
developmentandmanagementofvariousmarineindustries;inadditiontothe
weighingofrelevantinterestsandalocationofobligationstoprovincial,munic-
ipalandcountyauthorities,amongothers.InthisperiodoftransitiontoIMC-
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centeredgovernance,onemustresolutelyavoidthepredicamentthathasbeen
thehalmarkofpastcoordinationefforts,namelybeing“coordinated”butnot
harmonized,orofhavingacoordinationmechanismthat,foralpracticalpurpo-
ses,existsinnameonly.Thecoordinationmechanismshouldserveasaneffec-
tivetoolforthevariousstakeholdersintheBohaiSeaarea,helpingtorealize
democraticandscientificdecisionmakingforbetterBohaigovernance.The
term“discard”referstotheresoluteeradicationofdepartmentalismandlocal
protectionisminBohaimanagement.Itisnecessarytothoroughlyrootoutthe
parochialismandnearsightednessofuncoordinateddepartmentsandlocalgov-
ernmentsdrivenalmostexclusivelybytheinterestsoftheirownconstituency.
Thiswouldpavethewayforinstalingacomprehensiveframeworkofgovern-
ancethroughoutthewholeBohairegionthatholisticalymanagestheenviron-
ment,resourcesandecologicalinterests.Thiscanonlyberealizedthroughre-
inforcementofacentralizedexecutiveforceforpoliciesanddecisionsthatis
keptincheckbythestrictapplicationoftheenvironmentalaccountabilitysys-
tem,anaccountabilitymechanismforenvironmentalyrelatedwork,statements
andactionsofgovernments,governmentdepartmentsinchargeofenvironment
andgovernmentofficialsatvariouslevels.
Asmentionedabove,thenewIMC-centeredapproachwouldappropriately
transcendthecurrentBohaiSeamanagementsystem.Thiswouldbemostap-
parentinthefolowingtwoaspects:
Firstly,anIMC-centeredapproachto managementovertheBohaiSea
wouldnottakenarrowissuessuchasthemanagementofasingleindustryasa
primaryconcern,butwouldactasavehicleformacroscopic,integratedman-
agement.MacroscopicmanagementexecutedbytheIntegratedManagement
CommitteeoftheBohaiSeawouldinvolvetheentireextentoftheBohaiSea
area.ThisareanotonlyincludestheBohaiSeamarineareaanditssurrounding
coastaladministrativeareas,i.e.,threeprovincesandonecity,butalsoencom-
passesthegreaterBohaiecologicalareapartitionedintothethreemajorriver
basinsthatemptyintotheBohai:theLiaohe,HaiheandYelowRiverbasins.
ItiscaledintegratedmanagementbecausetheBohaiaffairsunderthescopeof
IMCauthoritywouldnotonlyincludeenvironmentalpolutionpreventionand
rehabilitationoftheBohaiSea,butalsoissuessuchassustainableutilizationof
resourcesandecologicalprotection.TheIMC’smacroscopic,integratedman-
agementovertheBohaiSeashouldbeconsistentwiththebasicconceptsand
requirementsofregionalmarinemanagement.Thiskindofscientificregional
marinemanagementmodelwilreasonablytranscendtraditionalindustryman-
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agementandoutdatedsingleaffairmanagementtechniques.
Secondly,themanagementovertheBohaiSeabytheIMCwouldstrikea
balancebetweenpowerandresponsibility,authorityandaccountability.The
basictheoreticalbasisbehindtheenforcementsystemestablishedbythecur-
rentlawsrelevanttoBohaiSeamanagementisperhapsbestdescribedasa
formof“passiveadministration”.Thatistosay,thelawsprescribingBohai
Seagovernanceprovideenforcementauthoritieswithonlybarebones-onlythe
sourceandnatureoftheauthoritygrantedtothevariousdepartments,bounda-
riesandrequirementsfortheexecutionofauthorityaswelasthelegalliabil-
itiesforimproperexecutionofauthorityarelistedinthecurrentsetoflaws
andregulations.Ineffect,thisfosterslittletonoconsiderationofwhether
theselaws’legislativepurposecanberealizedthroughthepresentenforcement
system.Infact,toalappearancestheenforcementauthoritieshavepracticaly
noguaranteethatthelegislativepurposeoftheselawscanevencometofrui-
tioninactualpractice.TherootcauseliesinthefactthatthecurrentBohai
managementauthoritieshavenoconsistent,comprehensivepower,responsibili-
tiesandinterestsinthemanagementofBohaiSeaaffairs.TheIntegratedMan-
agementCommitteeofBohaiSea,anindependentauthorityforprotectingthe
environment,resourcesandecologyoftheenvironmentalunitknownastheBo-
haiSeaarea,wouldcohesively/synergisticalyplanandmanagetheenviron-
ment,resourceandecologicalprotectionofthearea,andwouldalsoberespon-
siblefortheeffectivenessofitspolicies.Suchacyclewouldcreateastableuni-
tyofauthorityandresponsibility.Thesefunctionswouldbeanotableim-
provementoverthecurrentsystemofBohaimanagement.
(Translator:CHENXiaoshuang:
Editor:ZHUHengwei:
EnglishEditor:JoshuaOwens)
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Abstract:CompensationforshipbasepolutioniscoveredunderCivilLia-
bilityConventionsandFundConventions.Therearealsoothercivilliability
instrumentssuchasEU’sEnvironmentalLiabilityDirective(ELD)andOil
PolutionActofUSA1990(OPA).Mostmaritimenationsaresignatorytoin-
ternationalconventionsdevelopedsince1969withamendmentsandprotocols.
Underthe1992CivilLiabilityConvention(1992CLC)compensationis
limitedtocostsincurredforreasonablemeasurestoreinstatethedamageden-
vironment,excludinglossofprofits.1992CLCalsogivestheownertheright
tolimitinmostcases.EconomicdamagesarebeingconsideredunderFund
ConventionandtheFundwassetuptofacilitatethoseunabletogetanycom-
pensationoradequatecompensationfromthe1992CLC.The1992Fundand
2003SupplementaryFundcontributedbyoilreceiversofthecontractingstates
arealsolimitedtomaximumof750milionSpecialDrawingRightsincluding
claimsunder1992CLC.Otherthanlimitationinfundstherearecertainlegal
principlesconsideredwhenadmittingwhetheraclaimis“reasonable”and“not
tooremote”;thereforeeconomiclossesnotdirectlyconnectedtoanoilspilare-
aarenotadmissible.HoweverEuropeanEnvironmentalDirective(ELD)and
OPAexplainthecompensationinamuchbroadermanner.Righttolimitlia-
bilitywhichisdifficulttobreak,availabledefenseoptionsand,limiteddefini-
tiongiveninidentifyingtheownermayalsoaffecttheadmissibilityofthe
claimundertheconventions.Reviewofseveralcasesinthepastshowsfunds
availableundertheConventionsandhowclaimswereadmittedundertheInter-
nationalOilPolutionConvention(IOPC)guidelines.
Thispaperdiscussesrelatedconventions’development,limitsimposed,a-
vailablelegalprinciplesoncompensationandlessonslearntfrompastcasesand
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basedontheiroutcomeitassessestheadequacyoftheseconventionsoncom-
pensation.
KeyWords:OilPolutionbyShips;Compensation;InternationalConven-
tions
Ⅰ.Introduction
Oilpolutiondamagescausedbyshipsarecompensatedundervariouscivil
liabilityconventions.Theacceptablemethodofcompensationistorestorethe
damagedenvironmentandtheaffectedtoitspreviouspositionorbaselinecon-
dition;howeveritisnotalwaysbeingpossibleundertheexistingcivilliability
compensationinstrumentsavailabletoshipbasepolutionbecause,thereare
limitationastowhatextentrestorationofthedamagedenvironmentandcom-
pensationforlossesareadmitted.
Thediscussioncentersonadequacyoftheinternationalcivilliabilityin-
strumentswhicharemeasuredbytakingintoaccountextentofcover,compari-
sonwithexistinglegalprinciplesrecognizedbycivilizednationsaswelasre-
gionalandstateactsordirectives.
Ⅱ.LegalInstrumentsandTheirDevelopment
Thereareinternational,regionalandnationallawscoveringoilpolution
compensation.Duetointernationalnatureofshipping,saveforfew,manyrely
oninternationalconventionswhenclaimsariseonshipbasepolution.
1992CivilLiabilityConvention(1992CLC)and1992FundConvention
(1992Fund)inforcesince1996havebeenratifiedbymorethan90%ofmari-
timenations.① Theyhavesincedevelopedfurtherbyratificationofnewa-
mendmentsandprotocols.Underthe1992CLCshipownersarerequiredto
havesufficientfinancialsecurityandtheamountofsecurityrequiredvaries
withthegrosstonnageoftheship;forexampleashipofmorethan140000
grosstonnagerequiredsecuritylimitisabout90 milionSpecialDrawing
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① CLC1992Protocolnumberofcontractingstates123,worldshippingtonnage96.7%cov-
ered.1992Fundnumberofcontractingstates105,worldshippingtonnage94.5%cov-
ered.2001CivilLiabilitiesForBunkerOilPolutioncontractingstates58,worldshipping
tonnage88.6%covered.
Rights(SDR)①.Thoseunabletoobtainadequateoranycompensationfrom
the1992CLCmayclaimagainstthe1992Fund.Thecontributorstothefund
arealpersonswhoreceiveoilbyseaincontractingstatesandthefundiso-
bligedtopaycompensationtothoseclaimantsfromthecontractingstates.②
SubjecttoconditionslaiddownbyInternationalOilPolutionCompensation
(IOPC)Funds③from203miliontomaximumof300.74milionSDRavailable
forclaimsincludingclaimsunder1992CLC.Thoseeligibleclaimantsunder
2003SupplementaryFundhavealimitupto750milionSDR.④
Internationalconventionsoncivilliabilitydevelopedsince1969include
newamendmentsandprotocols.⑤Developmentsfrom1969to1992CLCin-
cludeamongotherthingsclarificationofnatureofdamagesuchas“impairment
ofenvironmentexcludelossofprofits”,⑥expansionoftheareaofcompensa-
tionfromterritorialseatoexclusiveeconomiczone,⑦applicationofthecon-
ventionalsotounloadedtankerswithcargoresidueonboard,⑧alowingthe
claimspossibleonpreventivemeasurestakenwhenthereisanimminentthreat
butwithoutoccurrenceofarealpolution,⑨increasingthelimitsofliability,
departurefrom“actualfault”or“privity”췍ruleandinclusionof“personnelact
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②
③
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⑤
⑥
⑦
⑧
⑨
췍
TheConventionappliestoalseagoingshipscarryingoilascargo,butonlyshipscarrying
morethan2,000tonsofoilarerequiredtomaintaininsuranceinrespectofoilpolution
damage.Compensationlimitsunder1992Protocolamendedin2000tohigherlimits.Ex-
changerateofSpecialDrawingRights(SDR)decidedbyInternationalMonetaryFund.1
SDR=15.1GoldFrancs;1SDR=1.27USD.
1992FundConventionArticle4(4)203milionSDRor300.74MilionSDR;2003Proto-
colSupplementaryFund750milionSDR.
ConditionsforcompensationbaseonIOPCguidelinesseecasereview.
Eligibleonlythosefromcontractingstatesof2003SupplementaryFund,limitedtoEU
andJapan.
1969CivilLiabilityConvention1971FundConventioncompensationlimitedabout60mil-
lionSDR.Theywerereplacedby1992CLCand1992Fund&2003SupplementaryFund.
1992CLCArticle1paragraph6(a)changesfrom1969CLCdefinition.
1992CLCArticle2includeexclusiveeconomiczoneupto200nm,changesfrom1969defi-
nitionlimitedtoterritorialwatersonlyupto12nm.
1992CLCArticle1(1)animprovedversionto1969CLC.
1992CLCArticlel (b)animprovedversionto1969CLC.
1969CLSArticle5(2)Iftheincidentoccurredasaresultoftheactualfaultorprivityof
theowner,heshalnotbeentitledtoavailhimselfofthelimitationprovided.
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ofomission”.①
ThereareothercivilliabilityinstrumentssuchasDirective2004/35/CEof
theEuropeanParliamentandoftheCouncilof21April2004(ELD),imple-
mentedsince30thApril2007②andappliedtoalthe27EUnationsand,Oil
PolutionActofUSA1990(OPA1990)andTrustFundappliedundertheUS
jurisdiction.
UndertheELDrecovery③orreinstationofthedamagedenvironmentto
baselineconditionisrequiredanditalsoencouragesthedevelopmentoffinan-
cialsecuritymechanism.④Sinceitisrelativelynewandthesedevelopmentsare
stilinprogress,shipbasepolutioncoveredunderinternationalconventionsis
expresslyexcludedfromELD.⑤
OilPolutionAct1990ofUSA⑥(OPA1990),whichcameintoforceafter
themajoroilspilinAlaska,⑦appliestoUnitedStatesjurisdictionandalows
largetankerscarryingoiltolimittheirliabilitiesto$1900pergrosstonor16
milionwhichevergreater⑧.ItalsocontainsaTrustFund⑨ofonebilionUS
dolarspaidbypetroleumtaxestocompensateforthoseunabletoobtainade-
quateoranycompensationfromtheOPA1990.
Internationalconventionsmaximumcompensationislimitedto750milion
SDR,whichonlyapplytothosefromcontractingstatessignatorytosupple-
mentaryfund,whileotherswilbelimitedtoabout300milionSDR.Limita-
tionisdifficulttobreakbecauseowner’spersonnelactofomissioncasesisvery
rareandmostoftheshippingaccidentsarecausedbytheservantoftheowners
unlessthereisafailureintheseniormanagementwhichisalsoacontributing
factor.LargeoilpolutionclaimswhichexceedSDR750milionwilnotre-
ceivefulcompensation.
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②
③
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1969CivilLiabilityConvention1971FundConventioncompensationlimitedabout60mil-
lionSDR.Theywerereplacedby1992CLCand1992Fund;2003SupplementaryFund
limitsto750milionSDRcompareto1971Fund60milionSDR;1992Article5(2)“per-
sonnelactofomission”liabilitylimitsdifficulttobreakcompareto1969CLC.Article5
paragraph2“privityoftheowner”easiertobreakthelimits.
Directive2004/35/CEArticle19-Implementation;Article20-Entryintoforce;Inforce
inUK1March2009.
Directive2004/35/CEArticle2(14)(15)-Definitions.
Article14-FinancialSecurity.
Directive2004/35/CEArticle4paragraph2;AnnexIV.
Section2702OilPolutionAct1990USA.
1989ExxonValdez.
33USC2704.
26USC9509.
Ⅲ.InterpretationofPolutionDamages
Howtheseprovisionsareinterpretedlegalyplaysanimportantrolein
termsofclaimssatisfaction.Underthecommonlawprinciplesreasonable
measuresforreinstatementhaslimitedeffectexcludingthosetooremote.①
Underthe1992CLCenvironmentaldamagecompensationislimitedtocosts
incurredforreasonablemeasurestoreinstatethecontaminatedenvironment,
excludingeconomiclosses,.②Thoseunabletoobtainadequateoranycompen-
sationundercivilliabilitycompensationregimesarecoveredbyFundConven-
tion③subjecttogivenprovisionsandlimits④.Thetypeoramountofcompen-
sationwilbebasedonlegalprinciplesof“reasonableness”and“nottoore-
mote”,whichwilcoverlossordamagestofishingindustry,tourismandprop-
ertydamagesuchasmariculture⑤andoysterfarming;shelfishgathering;fish-
ingboats;fishandshelfishprocessors.
AlthoughtheEuropeanEnvironmentalDirective(ELD)hasadoptedthe
principleofrestoration,liabilitiesthatarisefromInternationalCivilLiability
andFundConventionsareexcluded⑥aslongasthememberstatesarepartyto
thoseconventions.AlthoughELDhasbroadlyexplainedthedefinitionof“res-
torationofthedamagedenvironment”thememberstateswilnotbeableto
enjoybenefitincaseofashipbasepolution.
ELDelaboratesdamagesinclusiveofprotectivespecies,naturalhabitat,
waterdamageandlanddamagerecoverabletotheextentthatitsatisfiesthe
baselinecondition;andUSOilPolutionAct1990alsohasexplainedthecom-
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Since1961thegeneralruleisthattheremotenessofthedamageisthatthedefendant
wouldonlybeliableifhecouldreasonablyhaveforeseenthekindofdamagesufferedby
theclaimant-caseWagonMountNo.1[1961]AC.388(PC).
1992CivilLiabilityConventionArticle1paragraph6(a)Lossofdamagecausedoutside
theshipbycontaminationresultingfromtheescapeordischargeofoilfromtheship,
whicheversuchescapeordischargemayoccur,providedthatcompensationofimpairment
oftheenvironmentotherthanlossofprofitfromsuchimpairmentshalbelimitedtocost
ofreasonablemeasuresofreinstatementactualyundertakenortobeundertaken.
1992FundConvention&2003SupplementaryFund.
1992FundConvention.Article4paragraph1(a)becausenoliabilityarisesunderthe
1992CivilLiabilityConvention;(b)becauseownerliableforthedamageunderthe1992
civilliabilityconventionisfinancialyincapableofmeetinghisfinancialobligationsinful.
Maricultureisaspecializedbranchofaquacultureinvolvingthecultivationofmarineor-
ganismsforfoodandotherproductsintheopenocean.
Directive2004/35/CEArticle4paragraph2;AnnexIV.
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pensationinamuchbroadermanner,includingremovalcostinaccordancewith
nationalemergencyplanandthedamagesconsistingofnaturalresources,prop-
erty,revenuelossestogovernmentorauthority,profitsandearningcapacity,
whicharesomeofthekeyareasaclaimantcanrecover.①
Interpretationofthepolutiondamagesunderthe1992CLCandFundare
limitedbytheirprovisionstorestorethedamagedenvironment;fishingand
tourismindustrydirectlyaffectedarecompensatedsubjecttolimitationofthe
fund,withouttakingintoaccountdamagestomarineecosystem.
Ⅳ.OtherIssuesUnder1992CLCAffectingOilPolutionClaims
Underthe1992CLCtheshipownerhastherighttolimitliability.Ifa
partywishestobreakthelimittheburdenofprooflieswithhimtoproveown-
erspersonnelact②oromissionwithintentorthattheownerhadknowledge
thatthisaccidentwouldresult.Mostshippingcasesareduetofaultofthe
servantoftheowner;howeveritisalsoknownthefailureintheseniormanage-
mentmaybeacontributingfactor.SafetymanagementsystemsuchasISM
couldbeproofofmanagementfailurethatcanbeascribedtoowners.Theper-
sonalowedtolimitundertheseconventionsistheregisteredowner③ofthe
shiponly,demisecharterormanagerexcludedtherefore.Thoseexcludedpar-
tiesifbecomeliablewiluselowerlimitsavailableundertonnagelimitation
(1976LLMC④).Theowneralsohastheexceptionifhecouldprovethatthe
accidentwassolelycausedintentionalybyathirdparty,⑤whichislikelyto
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②
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33USC2702.
1992CLCArticle5paragraph2Theownershalnotbeentitledtolimithisliabilityunder
thisConventionifitisprovedthatthepolutiondamageresultedfromhispersonalactor
omission,committedwiththeintenttocausesuchdamage,orrecklesslyandwithknowl-
edgethatsuchdamagewouldprobablyresult.UKratifiedtheconventionunderMSA
1995S157(3).
1992article1paragraph(2)(3)“Person”meansanyindividualorpartnershiporany
publicorprivatebody,whethercorporateornot,includingaStateoranyofitsconstituent
subdivisions.The“owner”meansthepersonorpersonsregisteredastheownerofthe
shiporintheabsenceofregistration,thepersonorpersonsowningtheship.Howeverin
thecaseofashipownedbyaStateandoperatedbyacompanywhichinthatstateregis-
teredasshipsoperator,“owner”shalmeansuchcompany.
Article3(b)1976LLMCClaimsexcepted-OilPolutiondamagewithinthemeaningof
theInternationalConventionsonCivilLiabilityforOilPolution.
InthePrestigecaseABSreliedonthisoptioncourtdecisionstilpending(IOPCannual
report2008page102of213).
improvehisdefensesincethirdpartiesarenotspecified①underthe1992CLC.
OPA1990usesthetermresponsibleperson②insteadoftheowner,which
givestheclaimantawiderchoiceandrighttoahigherclaimlimit.Thethird
partyoptionismuchlimited③andgrossnegligence④oflowercategorywillose
therighttolimit,alofwhichareinfavoroftheclaimant.
AltheknowncasesofmajoroilpolutionscompensatedunderIOPCown-
erswerealowedtolimitliabilities,includinglargepolutionby“Prestige”and
theavailabledefenseoptionsincludinglimiteddefinitiongiveninidentifying
theowneraffecttheadmissibilityoftheclaim.
Ⅴ.ReviewofCases
Sincethedevelopmentofinternationalconventionsclaimsweremadea-
gainstownersandtheFund,unlesscoveredunderUSAlaws.Duetolengthy
procedureofmaritimeclaimsmostcasesmaystilhavependingclaims.
AmocoCadiz
Date16.3.1978
Oilspilquantity240000MT
Shipownerswerenotalowedtolimitliability⑤
Amountpaid:200milionUSdolars
Claim:morethan2bilionUSdolars
USAJurisdiction
ExxonValdez
Date24.3.1989
Oilspilquantity107000MT
Amountpaid:3.0bilionUSDolars
Claim:5bilionUSDolars
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①
②
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④
⑤
1992CLCArticle3(2)(b)Actofthirdpartybut,whoarethethirdpartiesnotdefined.
33USC2701(32)“responsibleparty”meansinthecaseofavessel,anypersonowning,
operating,ordemisecharteringthevessel.
33USC2703(a)(3)thirdpartiesexcludingowners’servantsandagents.
33USC2704(c)Exceptionstolimitationofliabilityincaseofgrossnegligenceorwilful
misconduct;violationsofapplicablefederallaws.
1851LimitationofLiabilityAct46USCsection183.
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IOPC1992Convention
Erika
Date12.12.1999
Oilspilquantityabout20000MT
Shipownerswerealowedtolimitliability
Amountpaid:129milionEuros.
Claim:400milionEuros
Prestige
13.11.2002
Shipownerswerealowedtolimitliability
Oilspilquantityabout63000MT
Amountpaid:142.4milionEuros.
Claims:Spain1.02bilion;France109milionand;Portugal2milionEu-
ros
HebeiSpirit
7.12.2007
Shipownerswerealowedtolimitliability
Amountpaid:17bilionKoreanWon
Amountclaim:329bilionKoreanWon
Althecasesweredecidedunderthe1992CLC;itwascommonshipsown-
erswerealowedtolimittheirliabilities,notaltheclaimsweresatisfiedsub-
jecttoadmissibilityoftheclaims,andthereforeactualdamagesweremuch
higher.ShipownersandresponsiblepartiessettlementsoutsidetheIOPC
Fundandotherswerenottakenaspartofthepaidamount.Punitivedamages①
werenotincludedascompensation.
Ⅵ.SummaryandConclusion
Thedevelopmentofinternationalconventionshavemadeprogressinin-
creasingthelimitsofliability,extendingtheareaofdamagefrom12nautical
milezoneto200nauticalmilezone.Theyhavealsomadetheliabilitiesdifficult
072
① ExxonValdezcasepunitivedamageswerereducedto$507milion.
tobreak,whichwilgiveadvantagetothepoluter.Existingprovisionsdonot
addressissuesofdamagetomarineecosystemandrestorationofthedamaged
environmenttobaselinecondition.
OPAandELDaddressthesimilarissuestoagreaterextent,although
ELDcannotbeappliedtoshipbaseoilpolutioncoveredundertheinternational
conventions.
Existingsupplementaryfundlimitationof750milionSDRappliestomost
EUnationsandJapanandclaimantsfromothercontractingstatesarelimited
to300milionSDR.ExceptEU,JapanandUSA,claimantsfromalothercon-
tractingstatessuffertoagreaterextentinthecaseoflargescaleoilpolution.
Theissueofrestorationofthedamagedenvironmentisnotfulyaddressedby
theseconventions.
Thequestionofadequacyshalbaseonrestorationofthedamagedenvi-
ronmenttobaselineconditionand,topayreasonablecompensationoneconom-
iclosses.Poluterpaysprinciple,precautionarymeasuresandrestitutionare
someofthefundamentalinstrumentsavailableundertheinternationallawand
recognizedbymanycivilizednationsincludingEUandUnitedStates.These
consistofprotectingspeciesofnaturalhabitats,waterdamages,landdamages
andreinstatingthemtobaselineconditionbaseonbestavailableinformation.
Tosumupthediscussionontheadequacyofinternationalconventionson
compensation,wehavethefolowingfindings:
Progresshasbeenmadeindevelopmentofinternationalconventionsand
funds,butthereisdifficultyinadoptinginternationalconventionsandinterna-
tionallaws.
Difficultyinbreakingtheliabilitylimitsincaseofgrossnegligence.
Theintroductionofnewmeasuresandrepetitionofthesame:introduction
ofprotocolsandamendmentsstilfailstocompensatefuly.
Notinlinewithinternationalyrecognizedprinciples:principleofrestora-
tion,poluterpaysprincipleandprecautionary measuresarenotfulyad-
dressed.
AdaptationofELDtocounterpreviouspolutionincidentsbutrepetitionis
stilpossible:EUcountriesaffectedbyinternationalconventionsunabletoen-
joythebenefitsofELDprovisions.
ComparingcompensationmethodsofOPAandIOPC,wecanseethereisa
considerablegapofabout20years:OPA1990broaderconceptisstilnota-
doptedbyinternationalconventionstothisdate.
Withtheaboveassessmentitisreasonabletoconcludethatinternational
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civilliabilityconventionsonoilpolutionareinadequateintheiravailablefunds
andprovisionstofulyreinstatethedamagedenvironmentandtoalowbroader
compensationforeconomicallossesinthecaseofshipbaseoilpolutionofcon-
siderablescale.
(Editor:SUBaoqing)
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